UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

In the Maller of

-MSC.SOFTWARE CORPORATION, Pocker No, 9299

a corpotalion.

RESFONDENT MASC.SO0FTWARE CORPORATIONS MOTION SEEKING
AN EXTENSION TO TIIE FILING DATE FOR PRETRIAL BRIEF,
FINDINGS OF FACT AND CONCLUSIONS OF LAW

(nce again, Complaint Counscl’s delay tactics have impinged upon MSC's ability — indeed,
ils right — to litigate effectively and defend this case. In this mast reecnt inetdent, Complaint
Counscl has failcd 1o provide MSC with public versions of its Pretriat Briefand Proposed Findiug;.a
of Fact, despite repeated reminders ol their necessily to MS{'s preparation.  As a result, MSC
requests hat it be grantad seven days from the reecipt of these documents lo file 1is Pretnal Brief,
Pruposed Findings of Fact and Conclusions of Law. MSC needs this time, as originally allocated,
1o consull with 1ts chent.

MSC’s counsel remmded Complaint Counsel of the importance for MSC to recerve a public
version of these submissions, so that MSCs counsel would “be able to obtain the assisi;ance of MSC
i preparing a timely response.” [g-mail from T. Smith to P. McCartney, dated June 14, 2002,
attached at Tab A] Then, alter having reccived only the non-public versions, counsel for MSC again
contacted Cormplaint Counsel and requested the pubhc versions of the filed documents:

“Please lel us know immediately when to expect the MSC verston of the Findimgs

and electronic copies of same and electronic copics of tht filings that Complaint

Coumnsel have made.  As Complaint Connsel? should be well aweare — und comimitted

to provide -- duc process and findamental finmess require that MSC be ableto have
adcquate lime o revicw the proposed findings and conclusions of law and provide



mput to the response, particularly given the Draconian relicf demanded by Comiplaint
Coungel in this matler.”

Festnianl [rom T. Smith o P MeCariney, daled June 15, 2002, atbached ai Tab B Ti is now June 18,
and MSC has stil not recetved a public version of Complaint Counsel’s Pretrial Brief and
Findings of Fact,' not any response from Cotnplaint Coungel Lo ils requests. As a resuli, counsel
for MSC has becn hamstrung [n its aticmpts to consult meantnglully with its elient in the drafline
of its pretrial filings, or otherwise defond against Complaind Counscl’s spocious claims,

The ability of an attorncy to communicate with his ar her ¢licnt, capecialivinacascinvolving
an industry as complex and detailed as the FEA solver industry, is fundamental to core Constitutional
due process rights.  This issue has heen litigated in fromt of Your Honor in past motions;
. unforunately it must be rased yol agam. See Ordar, dated Fobruary 21, 2002 {ordonng Complaint
Counscl to redesi guate it responscs to MSC7s First Sct of Intcrra gatoricsl, following & determinalion
that designating each page “Restricted Confidential,” and therehy precluding M&C s review of the
TEHPUILECS, Wil INETOper)

As the cowrl m United States v. Lever Bros. Co. staled, “T1t 15 equally clear that Lever
connsel shonld be permitted o diseuss (s data wilh company personnel. The mfommation involved
18 of # nature which inherently requires discussion wilh expent personnel and those intimately
farniliar with ihe mdusiry, io be meanngiul. Experl analysis and comparisons will be a necessity if
the dafense of this action 15 to be adequately prepared. . . . [1']o deprive the knowisdgeable personnel
of the abzolute right to examine and discuss these documents at the teial would be tantamount to

depriving Lever ol the right fo deflend.” 193 F. Supp. 254, 25758 (S.D.INY. 1961) The same holds

! Alter counsel For MSC’s second e-mail reminder indicaling the necessity of these public
documents, Complamt Counsel indicated that the Conclusions of T.aw, as filed, were viewable by
MEC.



truc in the instant case. Counsel for MSC muse be able to confor and consult with MSC regarding
the technicalitics of the product and market at issne in this case. This will not happen unless and
untl Complamt Counscl supplies a public version of its June 14 filings.

For the foregoing reasons, MSC respectfully requests that this Court cxtend MSC s deadline
for ﬁ]i.ng its Vindings of Fact and Conclusions of Law until seven days afler receipt of a public
version of Complaint Counscl’s filings, ihereby allowing MSC’s attorncys to consult meaningfully .
with their client. Subsequently, Complaint Counsel’s Reply to MSC s Pretrial Briel would be due

_seven days from MSC's filing of its Pretrial Bricl, Proposed Findings of Fact and Conclusions of

Law,

Respectfufly submitted,

) &M{w

Te ", Smith (Bar No. 458441)
Marimichael O, Skubel (Bar No. 294934)
Michas! S, Bocker (Bar No. 447432
Bradford E. Diegon {Bar No. 453766)
Lanssa Panle-Carrcs (Bar No. 467907)
KIRKLAND & ELLIS

655 15" Street, N'W.

Washington, D.C. 20003

(202} 879-5000 (tel.)

{202) 879-5200 {fax)

Counsel for Respondenis,
MSC.Softsware Corporation

Dated: Junc 18, 2002



UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

It the Maiter of

MSC SOFTWARE CORPORATION, Cocket Mo, 4299

a corporaiion.

T N e et ot e

PFROPOSED ORDER

ITISHEREBY ORDERED thai Respondent MSC . Seftware Corporation’s Motion Seeking
An Extension to The Filing Date For Findings of Fact and Conclusions of Law 1s GRANTED.

Specifically, itis herehy ORDERED that MSC Software Corporation will be required to file
its Preinal Boefl, Findings of Fact and Conclusions of Law seven (73 days following iLs receipr of
public versions of Complainl Counscl®s lings, In addition, it s further ORDERED (hal Complaint
Counsel must have served MSC with public versions ot its Junc 14 filings no later than Monday,
Tune 24, 2002, thereby cansing MS{'s filings to he thie no later then June 31, 2002, or seven days
fellowmg its receipt of public versions of Complaint Counsel’s filings, whichever occuls first.
Fmally, 1t1s ORDERED that Complaint Counsel's Reply to MSC’s Pretrial Briefbe filed seven days
following the filing of MSC s Pretrial Brief, Proposed indings of Fact and Cenclusions of Law, but

not later than Joiy 7, 2002,

Tune , 2002
1. Michael Chappetl
Administrative Law Judac



CERTIFICATE OF SERVICE

This is to cerify that on June 18, 2002, I caused a copy of the Respondent
MSC.Software Corporatien’s Motion Secking an Extension to ihe Fiting Date for Pretrial
Brief, Findings of Fact and Coneclusions of Law to be served upon the following persans by

hand delivery:

Honorable D. Michael Chappell
Administrative Law JTudge

Fedcral Trade Comnssion

600 Pernsylvania Av Avenue, N.W.
Washington, DC 20580

Richard B, Dagen, Esq.

Federal Trade Comumission

601 Pennsylvanta Avenue, INW.
Washington, DT 20580

P Abbatt McCartney, Esq.
Federal Trade Commission

601 Pennsylvania Avenue, N.W.
Washington, DC 20580

Karen Miils, Esq.

Federal Trade Commuission

601 Pennsvlvania Avenue, N.W.
Washington, DC 20580
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& ELLIS

655 15% Street, NW
Washington, D.C. 20005
(202) §79-5000 (tel)
(202) 879-5200 (fax)






Tefft Smith
06/14/2002 03:30 FM

'EEXEN AR EEREEENERNENN]

Foo priceartney@@fte 2oy
oo {bco: Larissa Pawls-Carres/Washington DC/Kirkland-Ellss)

Subject; Complaint Counsel's Pre-Trial Brief and Proposed Findings
Abbott,

th order for MEC's counsel tn be able to obtain the assistance of M3C in preparing a tirnely
response, we must receive an immediate copy of the M5C  version of the pleading(s) for
transmission fo the client,

When can we expect to receive both the non-puldic and the redacted for M3C versiony

Bazpactiully,

Taft






Tefft Smith
0B/1572002 0922 AM

T ER B A R ER R EAR

T prrcoartneydfte gov )
Co (b Larissa Paule-CarressWashington DG Rirkland-ENHis)

Subject: Camplaint Counsel's Pra-Trial 2rief and Proposed Findings
Abbott,

We have yet to receive the MSC version of the Findings to share with our client M5C and,
therefore and as we warned yesterday as indicated helow [to which we received no response], we
consider Complaint Counset to be in defaull at the AL Oreder and will govern ourselves
accordingly.

We have also net yet received an electreonic version at the titings that Complaint Counsal
iDL make |ast evening |i.e. beyond the close of business]. Complaint Counsal own practica has
Leen {0 treat such a filing as untirmiely, meaning that the filing is deemett received an the next
business day which, in this case, would be Monday June L7ih.

Flease {et us know immediately when to expect the M3C version of the Findings and
electronic copies of same and elactronic copies of the filings that Complaint Counsel have made.
As Complaint Counsgel should be well aware -- and commitied to provide -- due process aned
fundamental fairness raquire that M3C be able to have adequate time to review the proposed
findings. and conclusinns of law and provide input to the response, particularky given the

Braconian relief demanded by Complaint Counset in this matter.
L

Alsa, we received yet anather overdue CD of Complaint Counsel’s proposed exhibits
yesterday, four days bevond when Complaint Counsel promised the ALJ that they would completa
e production of exhibits [other than from the recent electronic preduction]. We are still missing
a1 least 18 "docoments,” identified by Complaint Counsel anits existing List. Of course, many of
the "documents” provided consist of a single page taken ouf of context from a document and other
incomplete documents and cellections of unrelated docurmnents, all of which are ohjecticnable.

When will Complaint Counsel complete ifs production of the exhibits on it previously
supplied list?

The dates agreed upon for MSC's various subrnissions were all premised on Cempfaint
Counsel's compliance with the schedule approved by tha AL). Complaint Counsel's multiple and
continuing defaults in derpgation of the AL s orders means that MSC cannot respond until those
defaults are cured and minimally adequate time, as contemplated in the Scheduling Order, is
affarded.

We await your immediate notification as to when Complaint Counsel is going to get itself
into compliance with the ALJ's Order.

Tefft Emith
06/14,/2002 03:30 PM

kAT PR AA R REA RS EAN



To: pmecartneyvi@ftc.gov
foel

Subject: Complamt Counsel's Pre-Trial Bref and Froposed Findings
Albott,

In order for MSC's counsel 1o e able to oblain the assistance of MS3C in preparing a timely
response, we must receive an immediate copy of Lhe M3C  version of the pleading(s) for
transmission to the client. .

When can we expect to receive both the nan-public and Lhe redacted for MSC version?

F?emectfully,

Tefft



